CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA

NO.









DIVISION:

BARBARA FORTIER, CHERON AND HAROLD BAQUET, AND DAVID FRERE,

MEMBERS OF THE CONGREGATION OF

OUR LADY OF GOOD COUNSEL ROMAN CATHOLIC CHURCH

VERSUS

MOST REV. ALFRED C. HUGHES, S.T.D.

MOST REV. ROGER P. MORIN, REV. PATRICK COLLUM

AND THE ROMAN CATHOLIC ARCHDIOCESE OF NEW ORLEANS

FILED: ____________________



_____________________________

VERIFIED PETITION FOR TEMPORARY RESTRAINING ORDER,

PRELIMINARY AND PERMANENT INJUNCTIONS, 

DECLARATORY RELIEF AND DAMAGES


NOW INTO COURT, through undersigned counsel, comes Barbara Fortier, Cheron and Harold  Baquet, and David Frere, (“Plaintiffs”) who at all relevant times were and are members of The Congregation of Our Lady of Good Counsel Roman Catholic Church, (“Our Lady of Good Counsel” or “OLGC”) a Louisiana non-profit religious corporation, in good standing and registered with the Commercial Division of the Louisiana Secretary of State.  Our Lady of Good Counsel is domiciled at 1307 Louisiana Ave, New Orleans, Louisiana. Plaintiffs bring this derivative action on behalf of Our Lady of Good Counsel and seek redress for corporate mismanagement, self-dealing, breaches of fiduciary duty, breaches of the duty of loyalty, declaratory and injunctive relief. Essentially, this suit arises out of the planned closure and taking and/or interference of Our Lady of Good Counsel’s property by Archbishop Hughes for the benefit of the Archdiocese of New Orleans, in breach of the fiduciary duties owed to Our Lady of Good Counsel in his position as President of Our Lady of Good Counsel.  As shown herein, neither Archbishop Hughes nor the Archdiocese of New Orleans have any ownership interest in the property owned by Our Lady of Good Counsel, including the church, and therefore, they have no right to lock the doors of the church, remove its records, or prevent it from conducting masses, weddings, or ministries.  


On numerous occasions, members of Our Lady of Good Counsel have made demand on Archbishop Hughes to meet with them to enforce their rights, which demands have been rejected.  Because of the irreconcilable conflict of interest Archbishop Hughes has in his capacity as Archbishop of the Archdiocese of New Orleans and President of Our Lady of Good Counsel further demand would be futile.  

I.

DEFENDANTS

Made Defendants herein are:

1.


The Most Rev. Alfred C. Hughes, S.T.D., Coadjutor Archbishop of  the Archdiocese of New Orleans, President and Director of the corporation titled The Congregation of Our Lady of Good Counsel Roman Catholic Church (hereinafter referred to as ("Hughes").

2.


The Roman Catholic Archdiocese of New Orleans. 

3.


Most Rev. Roger P. Morin (hereinafter referred to as " Morin"), Vice President and Director of the corporation titled The Congregation of Our Lady of Good Counsel Roman Catholic Church. Due to his vow of obedience,  Morin takes no action without the consent of Hughes.
 

4.


Rev. Patrick Collum, Pastor of Our Lady of Good Counsel Parish, located at 1307, Louisiana Avenue, New Orleans, Louisiana 70115 and Secretary/Treasurer and Director of the corporation titled The Congregation of Our Lady of Good Counsel Roman Catholic Church (hereinafter referred to as "Collum").  Due to his vow of obedience, Collum takes no action without the consent of Hughes.

5.


The Congregation of Our Lady of Good Counsel, a Louisiana corporation domiciled in Orleans Parish, is joined as a nominal defendant on the derivative claims.
  

II.

FACTUAL BACKGROUND

6.


The Congregation of Our Lady of Good Counsel's origins began in February 1887, when a new parish was erected in the Garden District of New Orleans under the patronage of Our Lady of Good Counsel.  There was no catholic place of worship to accommodate the growing needs of the people of that faith in the vicinity of Louisiana Avenue. Through the efforts of Father J.F. Lambert, a small frame building of two rooms in the rear of lots facing Louisiana Avenue at the corner of Chestnut Street, was built exclusively by the labor of the parishioners and converted into a chapel to meet the religious needs of a large growing population of Catholics of the City of New Orleans.  The church was paid for as soon as it was completed.

7.


In July 1887, the tiny framed structure was abandoned as a church and a second larger frame church was built on the Louisiana Avenue property.  This frame building was constructed by membersof the Parish of Our Lady of Good Counsel and used as the church until 1894.  This structure was later used as a school building until the present brick school building was erected.

8.


As early as 1889, two years after the forming of the parish, plans began for the building of a large permanent church.  In April 1889, the pastor of the parish, Father J.F. Lambert, announced by letter to all parish members, the organization of the "Parish Building Society".  Dues of $ .50 per month for men and $ .25 for women were donated and used to finance the church building.  Father Lambert advised parishioners that a "pay as you go policy" would be used to building the new church.  

9.


In August 1890, plans for the present church were finished and approved.  The new brick church was completed in January 1894.  The cost had exceeded the proposed figure of $25,000 by $5,000.  Father Lambert remained true to his "pay as you go policy" and had collected $30,000 by the time the building was dedicated.  Not a stone was laid for the new church until the money was collected from the Congregation for the prompt payment.  


10.


The new church was dedicated on June 24, 1894.  In the first seven years after the Parish was founded, the parishioners erected a frame church, a second frame church and a third permanent magnificent Gothic styled church, all built and paid for exclusively by the donations of the members of The Congregation of Our Lady of Good Counsel.  Today, Our Lady of Good Counsel church is on the National Register of Historic Places and is the only Catholic church situated in the Garden District of the City of New Orleans.

11.


To ensure the continued existence of the Parish and ownership of the property by the Congregation, on October 17, 1900, the Congregation of Our Lady of Good Counsel Roman Catholic Church was incorporated, with the Articles of Incorporation recorded in Book No. 676, folio 237 of the Recorder of Mortgages for the Parish of Orleans, State of Louisiana. Article 1 provides: 



The Corporation shall be known, designated and stated "The Congregation of Our Lady of Good Counsel Roman Catholic Church" of the Parish of Orleans, State of Louisiana and its domicile is hereby fixed in the said Parish of Orleans, State of Louisiana and said corporation shall have power and authority, in its corporate name to contract, sue and be sued, hold receive, purchase, and convey, as well as mortgage and hypothecate, lease and pledge, property, both real and personal, and shall also have power to receive by donation and by bequest, money and property of all kinds, as provided for by law, and generally to enjoy all the privilege granted by the laws of this State to corporations of this nature.

A copy of the Articles of Incorporation are attached as Exhibit 1.

12.



The object and purpose of the Corporation is set forth in Article 2, which reads:



The objects and purpose for which this corporation is formed are hereby declared to the holding and administering of property real, personal and mixed, for religious purpose, in that the same may be devoted to religious services for the benefit of those who attend the Roman Catholic Church, belonging to this corporation.

Exhibit 1. 

13.



The original Board of the Corporation was set forth in Article 3:



Said corporation shall be managed, administered and controlled by a Board of five Directors, which said first Board is hereby declared to be composed of The Most Reverend Archbishop as aforesaid, of the very Reverend Vicar General as aforesaid, of the Reverend Joseph Francis Lambert Pastor as aforesaid, and Louis Pfiater and John J. Dwyer, members of the Congregation.

Exhibit 1. 

14.


Article 3 further provides that the two lay members of the Board shall be replaced every two years, with the remaining three being replaced by their successors.  Hughes has never appointed two lay members of the Congregation as Board members. 

15.


Pursuant to Article 3, the directors shall have the power to transact all business of the corporation and no real estate shall be sold, mortgaged, or disposed of in any way without the consent of all five Directors.  

16.



Article 4 of the Articles of Incorporation expressly provides that the corporation is formed without capital stock, and is to exist and continue for Five Hundred years. Thus, for the next 392 years, the property owned by Our Lady of Good Counsel is required to be used for religious services for the benefit of the members of The Congregation of Our Lady of Good Counsel, which includes the Plaintiffs. Exhibit 1.

17.


As evidenced by the Abstract of Title of Orleans Abstract, Inc., and the Title Opinion of Guy W. Smith, Esq., attached in globo as Exhibit 2, read together as stated, the Corporate entity, Our Lady of Good Counsel, has clear record title to that property on Louisiana Avenue in New Orleans, Louisiana on which the church, school and rectory sit. Accordingly, The Congregation of Our Lady of Good Counsel, not the Archdiocese, owns the immoveable property and improvements. 

18.


In September 2004, Our Lady of Good Counsel’s property was appraised at $1.3 million. 

19.


Our Lady of Good Counsel is now home to 450 registered active, diverse families and is still growing. This is far more families than the benchmark of 400 set by the Archdiocese. Our Lady of Good Counsel offers 4 masses each weekend and daily mass and has at least one community event per month.  Our Lady of Good Counsel has more ministries than other churches in the Archdiocese which are being permitted to remain open.

20.


Our Lady of Good Counsel has a strong and stable church building. Our Lady of Good Counsel was spared Hurricane Katrina flood waters and only experienced minor wind damage to the roof that was repaired in early 2006.  Our Lady of Good Counsel was one of the first parishes to reopen following Hurricane Katrina; the church began celebrating mass on October 8, 2005.

21.


Weekly collections at our Lady of Good Counsel average $4000.00-- $16,000 per month. In addition to weekly assessments paid to the Archdiocese of New Orleans, Our Lady of Good Counsel has been paying the Archdiocese an additional $1,000.00 per week. All of this money comes from the sacrifices of he Congregation. 

22.


In 2007 Our Lady of Good Counsel ranked in the top 10 churches in the Archdiocese of New Orleans for hosting the most weddings.   In 2007, 43 couples received the sacrament of matrimony with Our Lady of Good Counsel receiving $28,050 in revenue.  In 2008 Our Lady of Good counsel hosted 48 weddings. Our Lady of Good Counsel had 12 weddings already booked for the first quarter of 2009 when on April 9, 2008, Hughes ordered Fr. Collum to cancel all weddings already booked for 2009.  

23.


Despite the success Our Lady of Good Counsel experienced surpassing the guidelines set by Archbishop Hughes, Archbishop Hughes has now declared Our Lady of Good Counsel unsustainable and therefore, he has slated it for closure.  Although Archbishop Hughes originally told the congregation that the church would be closed at the end of the 2008 calendar year, Archbishop Hughes now intends to close the church much sooner. On October 13, 2008, Archbishop Hughes informed that the Clarion Herald, the church paper, which is normally delivered to Our Lady of Good Counsel on a weekday would not be delivered until Saturday.  No reason was given for the delayed circulation.  On Friday October 17, 2008, the congregation learned the reason.  Three days before, on October 14, 2008 Archbishop Hughes signed a Decree of Suppression wherein he states that he has decided that Our Lady of Good Counsel parish in New Orleans is to be suppressed effective October 17, 2008 and further that the last mass will be held on October 26, 2008.  In utter disregard of the congregation, the congregation learned of Archbishop Hughes sudden change of plans, not from the Archbishop who has refused to meet with the them, but on the Friday evening news.  The congregation subsequently learned from the Clarion Herald that their pastor, Fr. Collum, was being transferred and that his removal will take place on Monday, October 20, 2008.  Archbishop Hughes has not advised who will perform the so-called last mass on October 26, 2008.  Upon information and belief, Archbishop Hughes intends to lock the doors of Our Lady of Good Counsel after the last mass.  In addition, Our Lady of Good Counsel has been advised that during the week of October 20, 2008, Archbishop Hughes intends to begin removing records from the premises.  

III.

DECLARATORY RELIEF

24.


Plaintiffs reassert and reaffirm the allegations set forth in paragraphs 1-23 as if fully set forth herein.

25.


The United States Supreme Court has declared that each “state has an obvious and legitimate interest in the peaceful resolution of property disputes and in providing a civil forum where the ownership of church property can be determined conclusively.” Jones v. Wolf, 443 U.S. 595 (1979). 

26.


As evidenced by the Abstract of Title of Orleans Abstract, Inc. and the Title Opinion of Guy W. Smith, Esq., Exhibit 2, read together as stated, the Corporate entity, Our Lady of Good Counsel, has record title to the property on which the church at 1235 Louisiana Avenue, the school at 1215 Louisiana Avenue, and the rectory at 1307 Louisiana Avenue, sit. 

27.


Plaintiffs, on behalf of Our Lady of Good Counsel, request a Declaratory Judgment on the proof of the Abstract of Title performed by Orleans Abstracts, Inc. and the Title opinion of Guy W. Smith, Exhibit 2, that Our Lady of Good Counsel is the title owner of that property located on Louisiana Ave. in New Orleans, Louisiana, on which sits the church, school and rectory. 

IV.

GROUNDS FOR TEMPORARY RESTRAINING ORDER, PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION 

28.


Plaintiffs reassert and reaffirm the allegations set forth in paragraphs 1-27 as if fully set forth herein. 

29.


As has been repeatedly reported by the media, the Archdiocese of New Orleans plans to close a number of churches in Orleans Parish, including Our Lady of Good Counsel. While the Archdiocese can take certain actions against Our Lady of Good Counsel and indeed, Archbishop Hughes has gone so far as to accuse Barbara Fortier, Parish Council President of Our Lady of Good Counsel as committing “grievous sin” because of so-called disobedience in protesting the closure, neither the Archdiocese nor Archbishop Hughes, have any right to close Our Lady of Good Counsel or in any way interfere with its property. 

30.


As a corporation, separate and distinct from either the Archdiocese of New Orleans or any other higher church body, the corporate entity – The Congregation of Our Lady of Good Counsel – is free from the regulations and controls of any higher church body insofar as the management, control, disposition or alienation of its property is concerned.  

31.


As reflected in the Title Opinion, Exhibit 2, the property of Our Lady of Good Counsel, which includes the church, belongs to Our Lady of Good Counsel. Accordingly, neither the Archdiocese nor Archbishop Hughes has any right to close the doors of Our Lady of Good Counsel, take its property, or in anyway transfer, convert, disperse, secure, expend, alienate, convey or otherwise modify the moneys, real estate or any other personal property held under the name of Our Lady of Good Counsel. 

32.


Archbishop Hughes originally told Our Lady of Good Counsel that its church would be closed on December 31, 2008.  Recently, Our Lady of Good Counsel has been advised that its pastor will be removed and the doors of Our Lady of Good Counsel locked.   Further, Our Lady of Good Counsel has been advised that the Archdiocese intends to enter its property and remove records belonging to Our Lady of Good Counsel as soon as the week of October 20th. 

33.


Unless a temporary restraining order is issued enjoining Hughes or any of his agents from entering on Our Lady of Good Counsel Property for purposes of closing the church to its members or removing its property, Our Lady of Good Counsel will be irreparably injured.  Members will be denied access to their property and place of worship and property belonging to Our Lady of Good Counsel may be removed and/or destroyed. 

34.


A temporary restraining order should issue immediately, followed by a preliminary injunction and permanent injunction, enjoining the Archdiocese of New Orleans and any of its designees or agents, including Archbishop Hughes, from interfering with Our Lady of Good Counsel’s right to peaceful possession of its property, which injunction should prohibit the Archdiocese and its agents from:


1.
Changing the locks on property owned by Our Lady of Good Counsel;


2.
Removing books or records belonging to Our Lady of Good Counsel;


3.
Removing any moveable property, including religious artifacts and or symbols of Our Lady of Good Counsel;


4. 
Interfering with Our Lady of Good Counsel’s use of its property for masses, weddings, ministries etc. 


5.
Transferring, converting, disbursing, securing expending, alienating, conveying or otherwise modifying the moneys, real estate and all personal property held in the name of Our Lady of Good Counsel. 

VI.

BREACH OF FIDUCIARY DUTY.

35.


Plaintiffs reassert and reaffirm the allegations set forth in paragraphs 1-34 as if fully set forth herein. 

36.


Under Louisiana law, officers and directors of a corporation stand in a fiduciary relation to the corporation and its members and must discharge the duties of their respective positions in good faith, and with that diligence, care, judgment and skill which ordinary prudent men would exercise under similar circumstances in like positions.  A fiduciary is responsible for proving that his actions were in good faith and that he was guided by inherent fairness to the corporation.  

37.


In his capacities as both Archbishop and President of Our Lady of Good Counsel, Archbishop Hughes is irreconcilably conflicted.  While for reasons only he and the Archdiocese know and refuse to disclose, Archbishop Hughes wants to close Our Lady of Good Counsel.  However, the Articles of Incorporation for Our Lady of Good Counsel mandate that the real, personal, and mixed property of Our Lady of Good Counsel be held and administered “for religious service for the benefit of those who attend the Roman Catholic Church belonging to this corporation.” Article 2, Exhibit 1. The actions taken by Archbishop Hughes to close Our Lady of Good Counsel are in violation of his duties of loyalty to Our Lady of Good Counsel.  Indeed, as President of Our Lady of Good Counsel, Archbishop Hughes should be acting in Our Lady of Good Counsel’s best interest and fighting on behalf of Our Lady of Good Counsel to maintain it as the viable parish it is, not to shut it down.  Archbishop Hughes has violated the fiduciary duties owed to Our Lady of Good Counsel in the following non-exclusive respects:

1. Despite numerous demands by members of Our Lady of Good Counsel to meet to discuss the grounds for closure, Archbishop Hughes, in reckless disregard of or carelessness amounting to indifference to the best interests of Our Lady of Good Counsel and its members, has refused to either meet or address the concerns of The Congregation;

2. Archbishop Hughes, as President of Our Lady of Good Counsel, has not only ignored the pleas of the members to present their case to the Archdiocese but he has taken no action to represent Our Lady of Good Counsel before the Archdiocese.

3. In breach of his duties as President of Our Lady of Good Counsel, Archbishop Hughes has failed to appoint two lay members to the Board as required by the Articles of Incorporation.  

4. In breach of his duties as President of Our Lady of Good Counsel, Archbishop Hughes is transferring Fr. Collum to Bogolusa, Louisiana, depriving Our Lady of Good Counsel of a third board member.  

5. In breach of his duty of loyalty, Archbishop Hughes seeks to take and/or interfere with the property owned by Our Lady of Good Counsel, valued in excess of $1.3 million, for the benefit of the Archdiocese of New Orleans. 

6. In breach of his duty of good faith and honesty, Archbishop Hughes has refused to provide Our Lady of Good Counsel with legitimate, documented reasons for its closure. 

7. In breach of his fiduciary duties, Archbishop Hughes has refused to provide Our Lady of Good Counsel with an accounting as to how the proceeds collected from the members of Our Lady of Good Counsel are used by the Archdiocese;

8. In breach of his fiduciary duties to Our Lady of Good Counsel, Archbishop Hughes has refused to demand that the Archdiocese provide Our Lady of Good Counsel with an audit of the Archdiocese, which as members of the Archdiocese they are entitled to. An Audit would reveal that the representations made by the Archdiocese for closing churches is false, which would provide the basis for appealing the closure under canon law.  

9. In breach of his fiduciary duties to Our Lady of Good Counsel, Archbishop Hughes on numerous occasions misled Our Lady of Good Counsel into believing that it would not be closed, all the while knowing that his representations were false.  

10. In breach of his fiduciary duties to Our Lady of Good Counsel and its members, Archbishop Hughes has interfered with its affairs by canceling members’ weddings and depriving Our Lady of Good Counsel with a significant source of income. 

11. In breach of his fiduciary duties to Our Lady of Good Counsel, Archbishop Hughes allowed Our Lady of Good Counsel funds to be misused by Fr. Martin Smullen, who resided at Our Lady of Good Counsel while recuperating from an illness.  Smullen was not only known for engaging in lavish spending but also exercising the use of gay pornography.  Complaints by members of Our Lady of Good Counsel were ignored and neither Archbishop Hughes, as President of Our Lady of Good Counsel, nor Pastor Collum, as Secretary Treasurer of Our Lady of Good Counsel, ever sought an accounting or restitution for the damage incurred by Fr. Martin Smullen.


WHEREFORE, the Plaintiffs on behalf of Our Lady of Good Counsel, pray:


1.
That Defendants Archbishop Hughes, The Archdiocese of New Orleans, Rev. Morin and Fr. Collum be served with a copy of the above and foregoing Petition to be cited to appear and answer same, and that after due proceedings had, there be judgment in favor of Plaintiffs, on behalf of Our Lady of Good Counsel;


2.
Upon furnishing of a bond by Plaintiffs in an amount to be fixed by this Court or alternatively, without bond, a temporary restraining order issued herein and according to law, directed to Defendants, Archbishop Hughes, The Archdiocese of New Orleans, Rev. Morin and Fr. Collum,  whether alone or in association with any person;



a)
Enjoining and prohibiting Defendants from changing the locks on property 


owned by Our Lady of Good Counsel;



b)
Removing books or records belonging to Our Lady of Good Counsel;



c)
Removing any moveable property, including religious artifacts and or 



symbols of Our Lady of Good Counsel;



d)
Interfering with Our Lady of Good Counsel’s use of its property for 



masses, weddings, ministries etc. 



e)
Transferring, converting, disbursing, securing expending, alienating, conveying or otherwise modifying the moneys, real estate and all personal property held in the name of Our Lady of Good Counsel. 


3.
That, declaratory relief be granted declaring Our Lady of Good Counsel title owner of the real, personal and mixed property located on Louisiana Avenue, New Orleans, Louisiana as per the title opinion of Guy Smith, Exhibit 2. 


4.
That a date, time and place be assigned for hearing of this Petition for Preliminary Injunction to the same effect and force of the above prayed for temporary restraining order, and that Defendants will be duly served with notice hereof, and ordered to appear and show cause, if any, why a preliminary injunction should not be granted; or that Defendants be duly cited to appear and answer this Petition, and that after due proceedings, that judgment be rendered herein and in favor of Plaintiffs, on behalf of Our Lady of Good Counsel, and against Defendants in all respects, perpetuating the preliminary injunction and making it permanent in the form and substance of the preliminary injunction and temporary restraining order prayed for herein;


5.
Plaintiffs, on behalf of Our Lady of Good Counsel, be awarded damages against Defendants, including attorneys’ fees and all court costs;


6.
And for all general and other equitable relief.







Respectfully submitted,

__________________________________________

VIRGINIA W. GUNDLACH (La. Bar 18493)

GENEVIEVE M. HARTEL (La. Bar 25232)

ERICA N. BECK (La. Bar 30000)

Jones, Walker, Waechter, Poitevent,

    Carrère & Denègre
201 St. Charles Avenue

New Orleans, Louisiana  70170-5100

Telephone:  (504) 582-8000

Facsimile:  (504) 582-8015

Please Serve:

Most Rev. Alfred C. Hughes

7887 Walmsley Avenue

New Orleans, Louisiana 70125

Most Rev. Roger P. Morin

7887 Walmsley Avenue

New Orleans, Louisiana 70125

The Archdiocese of New Orleans

7887 Walmsley Avenue

New Orleans, Louisiana 70125

Fr. Patrick Collum

Our Lady of Good Counsel

1307 Louisiana Avenue

New Orleans, Louisiana 70115

� The Oath of Fidelity, which must be signed on assuming an office to be exercised in the name of the Church, provides in pertinent part:


In Christian obedience I shall unite myself with what is declared by the bishops as authentic doctors and teachers of the faith or established by them as those responsible for the governance of the Church; I shall also faithfully assist the diocesan bishops, in order that the apostolic activity exercised in the name and by tmandate [sic]of the Church may be carried out in the communion of the same Church.  


The Profession of Faith which the Vicar General and Pastor must also signed requires submission to the will of the Archbishop. 


Moreover, I adhere with religious submission of will and intellect to the teachings which either the Roman Pontiff or the College of Bishops enunciate when they exercise the authentic magisterium, even if they proclaim those teachings by an act that is not definitive. 


� These claims are actually being prosecuted by Plaintiffs on behalf of The Congregation of Our Lady of Good Counsel.   However, La. Code Civ. Pro. art. 615 requires that, in a derivative suit, the corporation in whose interest the claims are asserted be named as a defendant.
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